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RE: TCEQ Docker No. 2014-1638-WR; Water Rights Perinit No 2378 e
Applican!, Guadalupe-Blaneco River Authority Ga
Mailing List for TCEQ Docker No 2014-] 638-WR ' L

DuarMs. Bohac!

Enclosed for filing please find the original and eleven copies of the Reply of Kerr
Counly, Texas, to the Responses 10 Hearing Requests filed scparately by the Commission’s
Executlve Director and the Office of Public Interest Counsel in the above referonced marter,

By copy of this fetter, the persons and entiftes on the attached Malling List arc
receiving a copy of the County's Reply. Thank you for your assistance in ths regard. Should
you have any questions. please feel free to contact me. Best wishes, .
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.'I’ 4 s 1, .
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» / \
- Sincere e .
i::f’//{/w /‘{ C // .

“ Edmond R. McCarhy, Ir, /7
Altomey for Ker County, Tas
e
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APPLICATION BY GUADALUPE-  § BEFORETHE o %
BIANCO RIVER AUTHORITY TEXAS COMMISSION O 22
PERMIT NO. (2373 § ENVIRONMENTAL QUALERY
L]

KERR COUNTY's REPLY TO THE EXECUTIVE DIRECTOR’s AND OFFICE OF PUBLIC
INTEREST COUNSEL’s RESPONSES TO THE COUNTY's HEARING REQUEST

COMES NOW, Ken County, a parly affected by the above referenced application of the
Guadalupe-Blanco River Authority (“"GBRA™) for Pennit Number 12378, and files this Reply to
the soparate Responses filed by the Executive Dircctor and the Office of Public Interest Counsel
to the County’s request for a contested case hearing in this matter.

L
Response to the Executive Director

The Executive Director appears to summarily dismiss the request for a contested case
hearing filed by Korr County on the theory that (i) Kerr County does not hold a water right in the
Guadalupe River basin, and, in the Exceutive Director's opinion, (i) Kerr County's M.O,U. with
GBRA specific to the aequisition of water rights in the Guadalupe River basin supported by
and/or based upon GBRA's water rights is somehow "not an fnterest that is protected by the
Texas water code in TCEQ's issuance of a wator nights permit.” See ED’s Response 1o Hearing
Requests (@ 9,

The Executive Directot's conelusions are erroneous. By letter dated August 29, 2013, the Kerr
County Attormey timely filed a letter wilh the commission's chief clerk requesting party status
and a contested casc hearing in this matter {Ihe "County's Request").' The County's Request
specifically articulated issues raised by tho GBRA application that would directly affect the
County’s inlerests in and ability to obtain water from the Guadalupe Blanco River, as well us ifs
rights pursuant to the M.O.U. with tho applicant GBRA. The Executive Director' Response
failed to analyze or address the relevant factors prescribed by the Commission’s Rules.

The relevant factors for determining whether or ot 2 person requesting a contested case hearing
Is an "affected person® are preseribed by Section 55.256 of the Commission's rules as follows:

(a) For any application, an affected person is one who has a personal justiciable
interost related to a legal right, duty, privilege, power, or economic interest
affected by the application, An intercst common to members of the general
public does not qualify as a personal justiciable interest,

[P——

LA copy of Kerr County’s flaazing Requested is attached heroto as Appendix “A," and incorporated herein by
reference for all purpoges.
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Excepl as provided by §55.103 of this title (relating to Definitions),
governmental entities, including local goveraments and public agencies, with
authority under state law over issues contemplated by the application may be
considered aftected persons.

All relevant factors shall be considered, including, but not limited to, the
following:

whether the interest claimed is one protected by the law under
which the application will be considered;

distance restrictions or other limitations imposet by law on the
affected interest;

whether a reasonable relationship exists between the intorest
claimed and the activity regulated:

lifcely impact of the regulated activity on the health, safoty, and
use of property of the person:

likely {mpact of the repulated activity on use of the impacted
natural resource by the person; and

for povernmental entities, their statutory authority over or
intecost in the issues relevant to the application.

see 30 TAC §55.256 (Derermination of an A ffected Person).

Kerr County's Hearing Request satisfied these criteria and should be granted:

L. Kerr County through both its uuthority to develop water supplies to meet the needs within
Kerr County” and the MOU with GBRA gives the County a personal justiciable interest
related to its fogal rights, duties, privileges, powers, or economic interests aflsoted by the
application. Kerr County’s contractual rights in the MOU, which ace directly impacted by
the proposed Permit and GBRA’s operations pursuant to its terms and conditions,
examples of which are highlighted in the County’s Request, demonstrate that the
County’s issues and interests in protecting ity MOU and the outcome of the
Commission’s decision on whether to grant Permit Number 12378 is not merely an
intercst common 1 members of the general public. Moreover, Kerr County’s distinction
4s a governmental entity and, in particular, a uniquely situated cntity being a county with
a river tuaning through ir gives it standing and status as an affected person for purposes
of having its hearing request grantcd. See 30 TAC §35.256(a)-(b).

* See Tex. Local Gov't Code §§562,0 [3-552.014, 562.018,

2
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2 In addition lo protecting the County’s contractual rights pursuant to the MOU related
P dircetly to water in and from the Guadalupe River Basin 23 a result of the rights GBRA
;’ sceks to acquire pursuan! to Permit Number 12378, including GBRA’s requests to
' modity it eperation of its water rights in Canyon Lake which could impair the County's
legal rights, under the permitling provisions of Chapter 11, Texas Water Code, the
; County's right to a contested case hearing should be granted o allow the County to
L protect its riparian rights. As noted, Kerr County is not only a county with a river (hat

flows through it, f.e., the Guadal upe River, Ketr County is the situs of the headwaters of
L the Guadalupe River, and the County owns and operates property adjacent to the River
with attendant ciparian rights to be protected, including parks with recreational uses in the
nver that are afforded to its citizens, and other visitors to Kemr County which the County
is responsible (o protect, See 30 TAC §55.256(c)(1)-(2). The County’s contractual,
riparian and other rights are directly affected by the Commission’s decision on whether to
issue the requested permit and, if granted, under what conditions and restrictions. The
County is entitled to participate in that process through a contested case hearing, See 30
TAC §55.256(c)(2)-(3), (5).

The County’s contractual rights under the MOU were securad to facilitate (e County's
ability to develop water resources pursuant its lawful authority to undertake such
projects’ for the proteetion of the public health and safety of the citizens of Kerr County,
and the use of County propertics, including its parks and riparian water rights. See 30
TAC §55.256(c)(4)-(5).

L5

4. Kew County is a body politic and corporate with statutory authority over and interest in
the issucs relevant to the application it seeks to protect under its MOU with the Applicant
GBRA pursuant to Section 562.013-562.014, and 562.016, Tex. Local Gov't Codo, See
30 TAC §55.256(c)(6).

Accordingly, the Commission should disregard the Executive Director’s unsupported
recommendation, find that Kere County {5 an affected person and, thereafter, grant the County’s
hearing request.

18
Response to the Office of Public nterest Counsc)

The County concurs with the analysis and recommendation of the Office of Public Interest
Counscl (“OPIC™) that (i) the County be found to be an “affected party,” and (ii) its request for o
contested case hearing be granted.

OPIC correctly notes that the application could regatively impact the County’s rights under
its MLOU. with the GBRA 10 secure up to 6000 acre-feet of water per Anna Guadelupe River,
Additionally, OPIC corroctly notes that the County has lawtul authodty over the issucs and

* See id, $§562.014, 562.016,
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interests raised in ils hearing request, one of the eriteria specified in Scetion S5.256(c)0) (30
TAC). :

HI.

Conclusion

WHEREFORE, premises considered, Kerr Counly prays that the Comumission (i) find that the
County is an "affected party" with vespect to the application of the GBRA for Permit Number
12378 and, thereafter, {if) grant the County's request for a contested case hearing in this matter.

Respectfully submitted,
JACKSON, $JOBERG, MCCARTHY & TOWNSEND, L.L.P.

Edmond R. MeCarthy, Jr.

TH W, 7th Stecet

Austin TX 78701 LT
{512) 225-5606 "’
(512) 225-556%/

-

/ . ,/ . o ' .
.f'/ ,,"/ ' "
By: oAty Y ey

" Fdmond & McCarthy, Jr”"

State Bar No. 13367;06

ATTORNEYS FOR KERR COUNTY, TEXAS
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APPENDIX “A”

Kery County’s Qrivinal Hearing Request dated August 20,2013
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RoBERT HENNEXE

County Courrtouse, Surre BA-103 » 700 MAIN STREET KerrviLLE, TExas 78028

Aupust 29, 2013

Ms, Bridget Bohac (MC 105) VIA ELECTRONIC FILING
Chief Clerk AND FIRST CLASS MALL

Texas Commission on Environmental Qualily
P.0. Box 13087
Austin, Texas 78767-3087

RE;  GBRA Application for Permit No. [2378

Dear Ms. Bohae:

As authorized by the Kerr County Commissioners Court, this letter is submitied on behalf of
Kerr County (the "County"), in regard to the above referesced matter (the “Application™) filed
by Guadalupe-Blanco River Authority ("GBRA"), Please coosider this lener as the County’s
request (1) to be included on the mailing list for all future correspondence relating 10 the
Application; and (i) to request a contested case hearing related to the Application,

GBRA “sceks authorization to divert and use not 10 exceed 75,000 acre-feet of water per year
from the unappropriated flows of the Guadalupe River ...." See Notice of dpplication for Wurer
Use Permit; see alsa Application, 2.4, Upon information and belief, Kerr County understands
that all water frony the areas that GBRA seeks 1o divert and use is already fully appropriated.
Kerr County maintains that the source of this alleged unappropriated flow should specifically be
sel forih in the applicalion,

Special Condition 6(A - 1) of the GBRA Application refors (o diversions of water in the event of
flow pulses events, Kerr County has concern that GBRA’s authority to divent water {n event of
“a qualifying pulse flow event” would interfere with the samme authority upstream by Kerr
County in diversions of flow pulses.

The County entered inlo 2 Memorandum of Understanding with GBRA dated November 22,
1999 (the "MOU") wherein GIRA agreed that, "at any time afier January 1, 2021 and prior (o
December 31, 2050, GBRA will suppon and assist Kerr County in obtaining from the TNRCC
permits to divert water from the Guadalupe River or its tributaries 4l one or more diversion
points within Kerr County for use within the County, up to a total diversion of not 1o exceed

Man Numnr (830) 7922220 + Hor Cacis (830) 7922221 - Fax (830) 7922228
Website: http://werw.cokerr.tx.us/attomey
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6,000 acre-feer of warer per year. , " GBRA also agreed that it "will reserve sufticient firm yield
in Canyon Reservoir and/or other source of supply to allow GBRA to enter into such agreements
for waler from storage with Kerr County for such permits, through at loast December 3 [, 2050, or
such later date 10 be delined by GBRA" A copy ol the MOU is attached herefo,

Special Condition 6(L) of Permit No. 12378 would authorize GBRA 10 store in and divert from
the off-channel reservoir(s) other waters from (he Guadalupe River Basin "so long as the
underlying sucface water riphi authorizes storage in the off-channel reservoir." By
correspondence dated August 11, 2009 addressed to My Ron Ellis relating to the Application,
GBRA suted to TCEQ that it “is seeking recognition that water lawfully impounded in Canyon
Reservoir is an acceptable source of such supplemental supplies” for Permit No. 12378 during
periods when Guadalupe River diversions are not avallable. GBRA furiher represented to TCEQ)
that: (i) there Is water supply available from Canyon Reservoir; (ii) it is not GBRA’s intention 0
commit waler supplies from Canyon Reservoir ta the Mid-Basin Project “at this time™: and (iii)
the delivery of stored water from Canyon Reservoir has no associated priority date. GBRA's
prior representations to TCEQ make clear that it desires to release water from Canyon Reservoir
as a supplemental water source for its Mid-Basin Project, and draft Special Condition 6(L) would
allow GBRA to do so.

The County has interests that are not common 10 the general public, but are unique and may be
impacied by issuance of the Draft Permit, In planning for fature water demands in Ker County,
the County is relying, in part, upon the commitment made by GBRA in the MOU. Ifissued as
proposed, the Drafi Permit may impact on the commitment made by GBRA for regiona) water
supply planning in Kerr County. It is likely that a special condition, or serjes of special
conditions, could be added to the Draft Permit 1o ensuce the commitments made by GBRA are
not compromised by issuance of the Draft Permnit, and the County looks forward to working with
GBRA and TCEQ staff in this regard.  However, in the interest of time, and given the
administrative process to pursuc negotiations, the County, at this time, must request a hearing on
the Application,

For the reasons poted herein, Kerr County respectully requests a contested case hearing on the
Application and the associated Draft Permit. My mailing address, phone number and fax number
are noted herein, The County also reserves the right to raise and pursue any and all Issues that
may be relevant 1o irs interests in the event of a contested case hearing,

Sincerely,

" ld pA

Robert Henneke

P. 09
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MEMORANDUM OF UNDERSTANDING
WETWEEN
THE COMMISSIONERS' COURT OF KERR COUNTY
AND
GUADALUPE-DLANCE RIVER AUTHORITY

e . frdodist
This Memorandun of Undorsuading (this "MOU") i dated a3 of Qot6ber 226/, 1995, by and
between the Korr County Conuhissioners' Court {the "Court™ and the Guadnlupe-Blanco River Antharily
{"GBRA"Y),

Recitaly

WHEREAS, GBRA holds Certificaie of Adjudication No. 18-2074, ns amended, {the “Canyan
Water Right"}), which crrentdy authorizes GORA to bpotnd water in Canyon Reservoir and divers an
e (herefraen not to exciod an dveruge Of 50,000 ocre-feet of water per year for domestio, murgicipg),
idstrisd, irrigation und recreational purposes; und

WHEREAS, GBRA his fled with the Toxas Natursl Resourse Conservation  Commission
(“TNRCC™) on August 29, 1997, an application for wariowr amepdmenis to the Canyon Water Right
(hercinafier rfirred to ay “GBRA’s Applicaion 1o Amend the Canyon Water Right™), including o request
to aurkorize wse of & amor of wored witer fram Canyon Reservoir in excesy of i 50,000 acre-foor-
pet-year avernge thot Is comantly authorkzod o be wsed under the Canyon Warer Right; aod

WHERKAS, the Court desitos thu( 5 portion of the water supply benefity provided by the gramtiny
of GRRA'S Applicatian to Amend the Canyon Witer Right be used 1o wssist Korr County in obtoining
additiona] water supplics to provido for ity fturc mecls; and

WHERFAS, the Court anliciputes that permits (o divert a total of up 1o 6,000 ncre-foet of water
per yior from e Guadalupe: River or it tributaries &t om or more diversion pointy within Kerr County, in
addition to existing or future rights, may be soupht by Kevr Caunry fom TNRGC in the firture 25 B source
ol 0pply of raw water for use within the County; and

WHEREAS, the Court and GBRA recognize the tmportance of reglonal Phuwning for water supply
pUposeT, and

WHEREAY, the Cowt wnd GRRA arv enieriog into this MOU to confirn that GBRA will mako
provision, in ity plnaing, for this amount of pagaible additional permits, as provided in this MOU.,

Agreemoat

IN CONSTDERATION of the foregoing and the mutual benefits and ngrecments contained herein,
the Court s GBRA ngres as follows:

L Upon request from Kerr County, at any trme afler Janary 1, 2021 and prior {o December
31, 2050, OBRA will support sod assist Kere County in abtaining frotn the TNRCC permily
10 divert witter from the Guadalupe River or its tribularies at ope of mare diversion points
within Kerr County for use within Lhe County, wtp to n Yoral diversion of pot to cxeeed 6,000
acre-feet of waler per year, pursuant ta OBRA’s ther-standard agreement for "upalrens

10
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sales of waler from storage”, Such 6,000 acre-feet of warer shall be in pddition to and
exchusive of any water rights granled 1o any applicamt kom Kerr County betwesy Jurary ¥,
1999 wnd the dute of such request including, bur without limdtarion, the Upper Gurdalupe
River Authority and/or the City of Kevrville, Kerr Connty shall bave wnd herby reserves
the right 10 transfer, convey, and assign all or any portion of such water or wier rights to
iy person or entify for use within Kerr County,

GIRA wll resorve gufficien firm yield in Canyon Reservoir andior other sowree of sypply
to allow GBRA vo entor info such agreements for water from Rovage with Ker County for
Such pexmits, through at feast December 31, 2030, or such Inter date to be defined by
GBRA; GDRA will give the County natice specifying such deie ol Jeon 180 duys prior Lo
the date, After siich date, any portion of the raserved Brm yisld pot commitied by comtracs
with Kerr Counry may be made avadlable 1o other GDRA cusomers. However, nothing in
thiz Section 2 8 intended to prechde GBRA from nssisting any furure applicant within Kerr
County, la the extent OBRA hus sufSicient Firm yicld available at the time,

Thia MOU iy subject to and conditioned upon the TNRCC granting, in whole, ODRA's
Application to Amend the Canyon Water Right. The Court by na objection to GBRLA'S
wpplication,

KERR COUNTY COMMISSIONERS' COURT
J Fred Hernelo -
Kerr County Tudge

GUADALUPE-BLANCO RIVER AUTNORITY

W.E. Wear, Jr.
Gencrel Manager
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CERTIFICATE OF SERVICE

| hereby cerlify that a truye and complete copy of the above and foreoing Reply of Korr
County to the Responses to Hearing Requests filed by the Executive Director and the Oftice of

Public Interest Counsel in the forogoing matter was electronically filed with the Clerk of the
Texas Commission on Eavironmental Quality by telecopier, as well as sent via e-mail andor
facsimile transmission as available and/or by Regular U.S, Mail to the attorncys and/or party
representatives on the attached mailing list this the 2qf!ldqy of Janugry, 20'1"5."\

o/ /
Ly, Mo a1
Edmend R. McCarthy, J,r--."' ‘

2
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MAILING LIST
GUADALUPE-BLANCO RIVER AUTHORITY
DOCKET NO. 2014-1658-WR; WRPERM 12378

FOR THE APPLICANT:

W.E. Wesr, Jr.
Civadalupe-Blanco River Authority
933 E. Coun Streer

Seguin, Texas 78155-5819

Tom Bohl
Guadalupe-Dlanco Rivar Authority
933 E. Cour! Streer

Seguin, Texas 78153-5819

Tel: (830) 379.5822

Fax: (830) 3799718

bl g, 2bra.ocy

Molly Cagle

Carlos R, Romo

Baker Douts L.L.P.

98 San Jacinto Blvd,, Suite 1500
Austin, TX 78701

Tel: (312) 322-2503

Fax: (512) 322.2501

molly eagle@hakerhorts com
carlosromo@bakerbotis. com

FOR TIE EXECUTIVE DIRECTOR:
via eleetronie mail:

Dinnialy Tadema, Staff Altomey

Texas Commission on Environmentat Quality
Environmental Law Division, MC-173

P.0. Box 13087

Austin, Texas 7871).3087

Tel; (512) 239-0600

Fax: (512) 239-0606

dinnabrademngd tcey.texas. any

Chris Kozlowski, Technical Sraff

Texas Commission on Environmental Quaiity
Water Availabllity Division. MC-| 60

1O, Box 13087

Austin, Texas 787113087

Tel: (512) 239-1801

Fax: (512) 239-22)4

chris Kolowski v toeg.toxas, goy

(ED CONT'D);:

Brian Chrislian, Direcror

Texas Commission on Environmental Quality
Education Assistanco Division

Public Education Program, MC-108

P.0, Box 13087

Austin, Texas 78711-3087

Tel; (512) 2394000

Fax: {512) 239-5678
brian.chnsiian:teeq teans ooy

FOR PUBLIC INTEREST COUNSILIL
via electronic mail:

Vie McWherter, Public Interest Counsel
Texas Cominission on Enviconmenta) Quality
Public Interest Counsel, MC-103

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512)239-6377

vie.mew herteri@iee texas, ooy

FOR ALTERNATIVE DISPUTF RESOLUTION
via electronic mail;

Kyle Lucas

Texas Commission on Environmental Quality
Alterate Dispute Resolution, MC-222

2.0, Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax; (512)239-4015

kylg lucas@iiceq.lexas, goy

FOR THIE CHIEF CLYRK
via ¢-file:

Bridger C. Bohac

Texas Commission on Environmental Quality
Olfice of Chief Clerk, MC-103

P.0O. Box 135087

Austin, Texas 78711-3087

Tel! (312)239.3300

Fax: (512) 239.331]
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REQUESTER(s):

James B3, Blackbur, Jr.
Glackbum Carer PC
4709 Austin Strees
Houston, TX 77004.5004

Colette Barron Rradsby
Texas Parks & Wildlife Dept,
4200 Smith Schoo! Road
Austin, TX 78744-3218

Raymond L. Buck, Jr, General Director

Uppet Guadajupe River Authority
125 Lebmann Dr, Suite 100
Kerrville, TX 78028-3326

Robert Henncke
700 Main Steeet, RM BA 103
Kemrville, TX 78028-532%

Myron J. tHess, Counsel
National Wildlife Federation
44 East Avenue, Suite 200
Austin, TX 78701-4385

Richard W. Lowerce

Lowerre Froderiek Porales Allmon & Rockwel]

707 Rio Granda St., Suite 200
Austin, TX 787012733

Jiny Mathews

Mathews & Freeland LLP
8140 N. Mopac Expressway
Westpack 1, Suite 260
Austin, TX 78759-8834

Robin A, Mclvin

Graves Dougherty Hearon & Moody

P.O. Box 98
Austin, TX 78767-0098

Sara R, Thomton

Lloyd Gosselink Rochells & Townsend, PC

816 Congress Ave., Suite 1900
Austin, TX 78759-2478

Jan 26 2016 03:2Ten
FAX NO. 51222bb565

INTERESYED PERSON(s):

Anthony $. Corber|

Freeman & Corbett, LLP

8500 Bluffstone Cove, Suite 13104
Austin, TX 78759-7811
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Law Offices Of

JACKSON, SJOBERG, McCARTHY & TOWNSEN D, L.L.P,
711 West 7™ STRERT

AUSTIN, TEXAs 78701-2785 . '
(512)472-7600 G2t o
X (512) 225-5565 rli;? ol v
SENLIR'S DID (512) 225-5606 R -

FACSIMILE TRANSMISSION :r o

CONFIDENTIALITY NOTICE: The documents accompanying this facsimile tcansmission contain ff;génﬁdééﬁinl
information whioh, is legally privileged and intended only for the use of the recipiont named below, We requestiminediate
Totification by telephone of misrauted facsimile trarsmissions so that we may ammange for rotum of those docdrients fos.
If you receive this facsimile transmission in crror, you are hereby notified that any disclosure, copying, distribution of the
taking of any action in reliance on the contents of the information contained in this facsimile transmission, is strictly
prohibitcd.

11/

DATE:  January 26, 2015 NO. PAGES (including cover): /7

ptet

T

TO:  Bridgelt C, Bobae, Chief ~ FAXNO.:  512-239.3311 CONTACT NO.:  512-239-3300
Clerk, TCEQ

FROM: Edmond R. MeCarlhy, Ir, C/MNO,: ﬂ /r ( o/ ,ﬂl;, A‘/G '} S

RIZ; CGiuadalupe Blanco River Authority - Water Rights Application - TCEQ Docket No. 2014-1658-
WR

ATTACHMENT: Yes

MESSAGE:

ORIGINAY.S TO FOLLOW: YES [ NOo[]



